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EDITORIAL NOTES. 





THE LONG contest over the organization of the senate was ended on 
the twenty-first of March, by the decision of the Supreme court in favor 
of the Republican body, and the next day the Democratic senators took 
their seats in the senate organized by the Republicans and the business 
of legislation went on as if nothing unusual had happened. A serious 
political crisis was avoided by a judicial decision upon a question which | 
seemed to be beyond the jurisdiction of the courts, because it involved 
the 2xistence and authority of a branch of the legislature. 

The court decided that it had jurisdiction, because the question was, 
whether the bodies claiming the senate were organized in violation of 
the constitution, and this was a question which the senate itself was not 
given power to determine and must therefore be decided by the ordinary 
legal tribunals. It was begging the question, the court said, to assume 
that the body was the constitutional senate, and to insist that for this reason 
its judgment on the validity of its organization was conclusive. The 
question was, whether, under the fundamental law, this organization did 
constitute the senate, and this question of law must be decided by the 
court whenever it is properly brought before it. 

The power to determine which of two bodies is the legislature, seems 
to put the court above the law-making power and to give it the sov- 
ereignty in the state, but in reality it ouly shows that the real sov- 
ereignty is in the people organized under the constitution, and the court 
does nothing more than declare that, according to the law of that organi- 
zation, a certain body of men is, or is not, qualified to make laws for the 
time being. The power is a very great one for a court to assume, but 
when it is assumed, whether rightly or wrongly, the decision is enforced, 
because it is instantly accepted by the people as the declaration of the 
law which they have established. 

The danger is, in these political cases, that the people have not absolute 
confidence that the decision will be a declaration of the law and not the 
unconscious result of the political sympathies of the judges. In the case 
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of the presidential electoral commission, it was taken for granted that 
seven would decide one way and seven the other, and it was on Judge 
Bradley alone, according to the popular notion, that the real decision 
rested. In the present case the judges have done much to establish the 
confidence of the people in judicial decisions on political questions, for, 
in a case in which there was much to be said on both sides, a court con- 
sisting of six Democrats and two Republicans decided by a vote of seven 
to one, in favor of the Republican organization of the senate. 

The court was careful to say that it took jurisdiction only on the 
‘ground that it was claimed that the organization of the bodies claiming 
to be the senate was in violation of the constitution, and that it did not 
mean to suggest that there was any power in the courts ‘to contract the 
legislative authority when exercised within its appropriate field.” If the 
question presented had been whether this senatorial body had been 
organized in its accustomed mode or in open violation of its own rulings, 
this, the court said, would have made a totally different subject of in- 
quiry, aud the court did not claim to have “ the slightest legal faculty to 
supervise or interfere with such a transaction.” Having decided that 
they had jurisdiction over the subject-matter of the controversy, the court 
held also that under cur statute the proceedings by quo warranto were 
applicable to a person claiming an office derived from the legislature and 
that in such a proceeding the court has power to determine whether the 
body appointing the officer has in fact any legal existence in view of the 
provisions and regulations of the constitution. 


THE FACTS were submitted to the court on the affidavits taken upon 
the rule to show cause. It was assumed, at the suggestion of the court, 
that an information had been filed and that answers had been put in em- 
bodying the facts appearing in the affidavits and not disputed, and that 
to these reciprocal demurrers had been filed. Taking these facts, the de- 
cision turned upon the question whether or not the old senators had a 
right to organize before admitting those who were newly elected, and the 
court held that under the constitution of New Jersey the senate is not a 
continuous body, but must be organized as a new body every year, and 
that in this organization every person holding credentials as a senator- 
elect has a right to take part. The Chief Justice admitted that the pro- 
vision of our own constitution was copied from that of the United States 
and that a settled interpretation of that would govern the interpretation 
of ours. but he held that this provision only gave the senate of the Uni- 
ted States an aptitude for continuous existence, and it was the fact that 
it had an always existent presiding officer that was used to make it in 
truth continuous. Looking at the provisions of our own constitution, he 

held that the fact that the senate was to be composed of a member from 
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each county, was a strong argument to show that every county was 
entitled to be represented at all times and especially at so important an 
oceasion as the organization of the senate. The principle that two-thirds 
or even a lesser number of the senators chosen, should have absolute 
ascendency in the organization, is not only contrary to the language of 
the constitution, but also “in conspicuous violation of that great funda- 
mental law underlying all our institutions that it is the will of the major- 
ity that is supreme. He who asserts that this axiom, which may be 
called national in its character, does not prevail on any occasion, must 
prove his position and must prove it conclusively, for every legal intend- 
ment will, a priori, be against its truth.” 

The Chief Justice proceeded to show that the constitution does plainly 
indicate that the senate is not continuous, but is organized as a 1 ew body 
every year by all its members, both new and old. The provisions as to 
both houses are alike; both are required to meet yearly on an appointed 
day and the two bodies are placed upon the same footing and subjected 
to the same regulations, and the power to organize is given to both by 
implication and not by express language. There is no reason to infer 
that the senate is subject to any abnormal rules which would deprive 
some members of a right to take part in the organization. The two 
houses are to meet separately, and it would seem to be implied that 
organization was equally necessary to the existence of each body. The 
fixing of a day is in itself inconsistent with the idea of a continuous body, 
and in the case of the senate of the United States no day is fixed. The 
word “‘ house” means in the case of. the assembly the members of the 
house, and it has the same meaning when applied to the senate. The 
practice in organizing during the first few years was to call the roll of 
all the senators, but afterwards it became the practice to call the roll only 
of those who held over, and the new senators presented their credentials 
to them. This was purely formal, as though they had been a committee 
appointed to inspect and report; they never undertook to adjudicate upon 
the right of a senator-elect to his seat. No claim of such an absolute 
right has been made during half a century. In this connection it is im- 
portant to note that the sixty-ninth section ofthe election act, which has been 
in force during all that period, expressly provides that in the organiza- 
tion of each house the credentials shall be taken as prima facie evidence 
of the right to a seat. This is wholly irreconcilable with the idea of a 
continuous senate, and the submission to such a statute for so long a time 
shows in a very impressive form that the contemporaneous construction 
of the constitution was adverse to the present claim, and when we add 
to this the fact that the senate has always been and must be organized 
yearly, and the fact that in every election the senators-elect have taken 
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part, the pretense of a continuous senate must be declared to be an 
utter fallacy. 

The conclusion was that Mr. Adrain had not title to the office of presi- 
dent of the senate and that judgment must be entered against him. With 
respect to the title of Mr. Rogers the decision was that his title must be 
regarded as valid. This was put entirely on the ground, that touching 
the act of reorganizing its own body, the majority of senators are abso- 
lute masters of the occasion. ‘Such action,” the court said, ‘‘ is taken 
by a body co-ordinate with ourselves and whose proceedings when not 
violative of the constitution of the state we have no capacity to supervise 
or control.” 

Justices Depue, Van Syckel, Dixon, Reed, Garrison and Lippincott 
concurred with the Chief Justice. Justice Abbett, it was announced, 
would file conclusions of his own. We understand that he agrees with 
the majority of the court with regard to jurisdiction, but thinks that 
neither body is the lawful senate. He regards the senate as a continu- 
ous body, but concludes that the Adrain senate was incompetent to 
organize or pass bills, because it did not contain a majority of the sena- 
tors, and that the Rogers senate although having a ma(ority was not 
organized in connection with the old senators, as it should have been. 

The counsel in the case were as follows: For the relator, Messrs. Rich- 
ard V. Lindabury, Frederiz W. Stevens and the Attorney-General ; for 
Mr. Adrain, Mr. Allan L. McDermott; for Mr. Rogers, Messrs. R. Wayne 
Parker, Samuel H. Grey, Thomas N. McCarter and Cortlandt Parker. 





IN THE MATTER of De Vausney, February 6, 1894, 28 Atl. Rep. 456, it 
was held that the Court of Chancery has jurisdiction to issue a commis- 
sion de lunatico inquirendo, if the alleged lunatic, though non resident, 
has land in this state. Vice-Chancellor Green referred to decisions in 
New York to the same effect and to a remark of Chancellor Green in 
the case of Child, 16 N. J. Eq. (1 C. E. G.) 498, and examined the 
decisions of the English courts with regard to the power of the crown to 
take care of the estates of persons found to be lunatics, even though 
they were not subjects nor residents, and his conclusion was that Lord 
Hardwicke’s decision in the case of Southcote, 1 Ambler 109, 1 Ves. 401, 
is an authority for issuing a commission when the alleged lunatic is a 
non resident, if he owns an estate within the jurisdiction. The Vice- 
Chancellor also referred to the recent discussion by Chancellor McGill, 
in the case of Farrell, 27 Atl. Rep. 813, of the origin and history of 
the jurisdiction exercised by the Lord Chancellor of England, and of the 
effect of the statutes of New Jersey transferring this to the Court of 
Chancery, and imposing duties upon the guardians appointed by the 
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Orphans’ courts. The jurisdiction, he concluded, is in the Chancellor 
with respect to the estate, even though the lunatic is a non resident, but 
he said also that there was ample provision for the care of the estate 
of non resident lunatics, by the appointment of a guardian in the 
Orphans’ court, upon filing an exemplified copy of an inquest found in 
the domicile, and recourse should generally be had to these proceedings. 





In Hare v. Headley, at the last term of the Court of Chancery, Green, 
V. C., decided a case for which he said he found no precedents on the 
point directly in issue (28 Atl. Rep. 452). The assignee of a fire insur- 
ance company filed a bill to obtain a portion of the proceeds of the sale 
of mortgaged premises which had been paid into court in a foreclosure 
suit. The insurance company had paid the first mortgagee the amount 
of a partial loss by fire. The payment was made after decree, and at 
the sheriff’s sale the premises brought more than remained due on the 
first mortgage. The surplus was payable to the second mortgagee, 
according to the decree, but the fire insurance company insisted that the 
loss had been paid to the first mortgagee under a special agreement, and 
not by reason of liability to the owner under the policy, and that the 
payment entitled the insurance company to subrogation to the rights of 
the first mortgagee in the proceeds of the sale of the mortgaged premises. 
This claim was assigned to Hare, the complainant in this suit. He first 
filed a petition to be admitted under the statute as a party to the suit 
and to apply for the surplus money, but this petition was refused, on the 
ground that his proceeding was not a supplemental bill, but an original 
bill in the nature of a supplemental bill, and did not come within the 
meaning or purpose of the statute. New issues were raised and a new 
suit must be brought. Mutual Life Ins. Co. v. Schwab, 16 N. J. 
L. J. 195. He then filed the present bill against the second mort- 
gagee alone, and on demurrer for want of parties, it was held, that 
all parties to the original suit who had an interest, not only in the money 
but also in the manner of its disposition, should be made parties to the 
suit. The Vice-Chancellor said it was not enough to say that the defend- 
ant was the only person who would get the money if the complainant was 
not entitled to it. It is not only those who are interested in the subject 
matter, but also those who are interested in the object of the suit who 
are required to be made parties, and the owner of the premises insured 
has an interest in the question whether his insurance policies were for- 
feited or not, and whether the money is applied to the payment of mort- 
gages on which he may be liable. It was held therefore that all parties 
to the former suit except those who it clearly appeared could not be 
interested in the disposition of the fund should be made parties to this suit. 
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CHANGES IN CORPORATION LAW IN VARIOUS STATES. 
Part II. 


New Mexico Terkitory. General Act, Laws of 1893, p. 77, provides 
the method for the organization of corporations for the following pur- 
poses, viz.: Mining, manufacturing, industrial, or other lawful pursuits, 
for conducting the business of insurance, banking, trust, loan and guar- 
antee associations, for construction and operation of railroads, wagon 
roads, irrigation ditches and colonization and improvement of lands; or 
for eductional, benevolent, charitable or scientific purposes. 

New York. The General Corporation Laws of this state were sub- 
stantially revised in 1892, when the following general laws were enacted, 
viz.: General Corporation Laws, Laws of 1892, chap. 687; Stock Cor- 
poration Law, chap. 688; Banking Law, chap. 689; Insurance Law, 
chap. 690; the Business Corporation Law, chap. 691, and Conflicting 
Corporate Laws, chap. 687, section 33. 

The method of filing certificate of incorporation, and amended or sup- 
plemental certificate, and the necessary details which must be contained 
therein, may be found in chap. 687, section 5; chap. 691, section 2. 
And as to the method and manner of the issue of capital stock, see chap. 
691, section 3; chap. 688, sec. 41. Change of corporate name, see 
laws of 1893, chap. 366. 

Under laws 1892, chap. 688, section 54, a trustee who invests trust 
funds in the stock of a corporation shall be personally sub,ect to liability 
as a stockholder. 

Laws of 1893, chap. 700, amends the law as to the manner of increas- 
ing or reducing the capital stock of a company. 

Laws of 1893, chap. 196, provides for the increase or reduction of the 
number of shares of capital stock. 

Laws of 1892, chap. 688, section 40, designates the classes of corpo- 
ration which may hold stock in other corporations. 

Laws of 1892, chap. 688, section 32, provides a method in which the 
alteration or extension of the business of a corporation may be effected. 
Laws of 1892, chap. 687, section 7, varies the provisions of the last 
above stated section somewhat. 

Laws of 1892, chap. 688, sections 54 and 55, prescribes the liability 
of stockholders. 

Laws of 1893, chap. 717, requires all corporations, except steam sur- 
face railways, to pay its employees weekly the wages earned by such 
employees, and provides that charges for groceries, provisions or cloth- 
ing shall not be made a valid offset for wages. 

Laws of 1893, chap. 638, amends law of 1892, chap. 688, and relates 
to the sale of franchises and property of corporations. 
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Laws of 1892, chap. 688, sections 2 and 24, limits the amount of total 
indebtedness which can be created by a corporation. 

Law of 1892, chap. 688, sections 2 and 24. These sections provide 
also for the personal liability of directors creating or consenting to the 
creation of a debt in excess of the amount of its paid-up capital stock ; 
and laws of 1892, chap. 688, and section 48, prohibits any stockholder 
from making a transfer of bis stock to any other person in contempla- 
tion of the insolvency of the company. 

Laws of 1892, chap. 689, which provide for the incorporation of bank- 
ing companies is amended by chap. 408 of the laws of 1893, and chap. 
440 of the laws of 1893 prescribes what are proper investments for sav- 
ings banks. 

Chap. 307 of laws of 1893, authorizes the incorporation of trust com- 
panies, and prescribes the method. 

Laws of 1892, chap. 688, provide that no stock corporation shall com- 
bine with any other corporaticn or person for the creation of a monopoly 
or the unlawful restraint of trade, or for the prevention of competition 
in any necessary of life; and chap. 716, laws of 1893, provides that 
every contract or combination in the form of a trust or otherwise, where- 
by competition in the state ot New York, in the supply or the price of 
any article or commodity of common use in said state, for the support of 
life and health, may be restrained or prevented for the’ purpose of 
advancing prices, is illegal. 

Laws of 1893, chap. 708, provide that no foreign stock corporation 
other than a monied corporation shall do business in the state without 
having first procured from the secretary of state a certificate to show 
that it has complied with all the requirements of the law to authorize it 
to do business in this state. Before granting such certificate the corpo- 
ration making application therefor must file a petition in which it must 
set forth certain material facts, and in which it designates its office and 
a person, upon whom process against it may be served within this state. 

Noxrtu Dikota. Laws of 1893, chap. 35, amends Comp. laws, 
section 2900, by which certain classes of corporations are designated, 
which may be organized under the general laws of the state. Under 
chap. 23, laws of 1893, certain special features, as to bridge, religious, 
educational, benevolent and agricultural fair corporations are enact- 
ed, and a state banking law with various detailed provisions was also 
enacted. 

Laws of 1893, chap. 79, allows a mortgagor three days within which 
he may redeem his property after same is sold by mortgagee. And 
chap. 40, of the laws of 1893, amends chap. 139 of the laws of 1890. and 
prescribes certain formal requisites which are required to be followed 
when the capital stock of a corporation is increased or decreased. 
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Onto. Laws of 1893, p. 261 (90 Ohio laws), provide that no foreign 
stock corporation, other than a banking or insurance corporation, shall 
do business within the state without first having procured from the secre- 
tary of state, a certificate to the effect that it has complied with 
all the requirements of law to authorize it to do business within the 
state. 

After July 31, 1893, no foreign stock corporation can do business in 
the state without having such a certificate, nor can such a corporation 
maintain any action within the state without having first procured such 
a certificate. The law further provides, in detail, what facts: must be 
presented before such a certificate will issue. It also provides for the 
designation of a principal place of business and a person upon whom 
process can be served for the corporation, and it further provides for the 
various fees which each corporation must pay. 

OREGON. Laws of 1893, p. 30, provide a method by which chattel 
mortgages may be made valid without being acknowledged or witnessed, 
and laws of 1893, p. 150, amends Sect. 3054 of Hill’s Annotated Laws, 
so that a chattel mortgage may be executed in the same manner as a 
conveyance of real estate is executed, and may be recorded in the same 
manner, and laws of 1893, p. 152, amends Hill’s Annotated Laws, sec- 
tions 3056 and 3057, so that the lien under a chattel mortgage may be 
held against subsequent lienors by the filing of an affidavit within 30 
days next preceding the expiration of the year. 

A law was also passed which abolishes the mortgage tax law which 
existed prior to 1893. 

PENNSYLVANIA. Laws of 1893, p. 287, provide a method for the incor- 
poration of companies for the purpose of manufacturing iron or steel, or 
both, etc., and laws of 1893, p. 413, provides that a corporation may 
be organized for the purpose of carrying on any mechanical, mining, 
quarrying or manufacturing business, ete., and laws of 1893, p. 413 
provides for the incorporation of companies for the purpose of the con- 
struction and maintenance of sewers, culverts, etc. 

And the following laws provide for the incorporation of companies for 
the following purposes stated : 

Laws of 1893, p. 417, Bourse, p. 89, Co-operative banking associa- 
tions; p. 10, Secret Fraternal, Beneficial Societies, Orders or Assovia- 
tions. 

Laws of 1893, p. 417, authorizes corporations to increase their stock 
to $30,000,000, and laws of 1893, p. 335, provide for the change of the 
place of meetings, etc., of companies. 

Laws 1893, p. 141, provide that the certificate of stock and transfer 
took, or either, of any corporation shall be prima facie evidence of her 
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right of the person named therein, to vote thereon as the owner, either 
personally or by proxy. 

Under laws of 1893. p. 111, banking corporations have authority to 
expend a certain part of their surplus funds upon the erection of a build- 
ing, and to let out portions thereof, and at page 481, Building and Loan 
Associations cannot own more than 50 acres of land, which must be dis- 
posed of in 10 years; and laws of 1893, p. 354, provides that the stock 
of every corporation shall be taxed at the rate of five mills upon each 
dollar of the actual value of its whole capital stock of all kinds, but that 
in the case of fire and matine insurance companies, the tax shall be at 
the rate of three mills on each dollar. 

Laws of 1893, p. 48, provide for the consolidation of contiguous 
meadow companies. Laws of 1893, amend the laws of 1891, p. 40, and 
designates which companies may hold real estate. Foreign corporations 
cannot, except with certain exceptions, acquire and hold real estate. 

RuHove [stanp. Under the judiciary act, chap. 33, sections 36 and 
37, certain corporations may acquire real estate, etc., and are in 
no way subject to the laws of this state respecting corporations, except- 
ing telephone, telegraph, insurance, express and railroad companies. 
Every foreign corporation, however, doing business within the state, 
must after the Ist day of January, 1894, appoint by written power some 
competent person, resident within the state as its attorney, with authority 
to accept service of process, ete. 

Laws of 1893, chap. 40, amend the laws previously existing in rela- 
tion to Building and Loan Associations, and provides for the organization 
of codperative associations. 

Under chap. 36, laws of 1893, all sale of personal property, where the 
possession is delivered to the vendee on condition that the title shall re- 
main in the vendor until the surplus money is paid, shall vest such title 
in the vendee, as to third persons without notice of such conditions, un- 
less such contract is in writing, and is filed with the register of deeds of 
the county where the vendee resides. 

TENNESSEE. Act of 1893, chap. 89, p. 146, provides that allinsurance 
companies shall pay a certain per cent. on their gross premium receipts 
semi-annually to the insurance commissioners in lieu of all other taxes. . 

Vermont. The laws of this state in reference to the organization of 
corporations, were revised by the legislature of 1892, and most of the 
important changes in relation to corporation law, maybe found in the 
laws of that year. 

WasuHineTon. Act of 1893, p. 95, is a law relating to garnishments. 
This law went into effect on the 6th of June, 1893; under the laws of 
1893, p. 279, certain corporations may issue notes, bonds, mortgages, 
and other evidences of debt, and may buy, sell or otherwise deal in notes, 
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bonds and stock of other corporations ; under laws of 1893, p. 361, sec- 
tion 88, taxes become a lien on the first of April of the year in which 
they are levied, but as between grantee and grantor, they do not become 
a lien until the second Monday in January of the succeeding year; vari- 
ous other provisions are enacted in reference to the taxation of property, 
the redemption of same when sold for taxes, and the penalties which 
must be paid when they are redeemed, and corporations and their offi- 
cers may be examined by assessors of taxes. Insurance companies also 
must return full lists of premiums received and losses paid during the 
fiscal year, and must pay a tax of two per cent. on the balance. 

Laws of 1893, p. 95 to 102 authorizes attachments to be taken against 
corporations, and laws of 1893, pp. 407-417, provides the manner and 
method of bringing suits by or against corporations. Various other pro- 
visions are made in reference to the organization of banks, railroad com- 
panies and telegraph and telephone companies. Various provisions are 
also made in reference to the conditional sale of property ; assessments 
and liens resulting from the levy of taxes; the enforcement of execu- 
tions against corporations; the manner of bringing and carrying on suits 



































against foreign corporations, etc. 
West Vireinia. All the statutes of West Virginia relating to corpora- 
tions are codified to the year 1891 inclusive, and are contained in the 
code of 1891. The only legislation since the publication of the code is 
contained in the acts for West Virginia of 1893, and these amend the 
law relating to insurance corporations carrving on business on the assess- 
ment plan; laws were passed which authorize married women to vote as 
stockholders, and authorize foreign fidelity and surety companies to 
transact business. The acts of 1893 regarding corporations in other 
respects, affect companies organized to bridge the Ohio and interior 
rivers, and regulate boom and dam companies of local character. 
Important laws in relation to corporations have been passed by the 
legislature of the following states and territories within the last three or 
four years. and in some of the states where the legislature meets but 
once in two years, the important laws were passed at their last meeting. 
It would occupy too much space to enumerate the acts in detail. These 
are Delaware, Illinois, Indian Territory, Kansas, Minnesota, Nebraska, 
Nevada, New Hampshire, Texas, Utah Territury, Virginia, Wis-onsin, 
Wyoming, and the District of Columbia. In many instances the corpo- 
ration laws, as collected in this Manual, are the first compilations which 
have ever been published. This is so in regard to Connecticut, Dela- 
ware, the District of Columbia, Indiana, Indian Territory, lowa, Mary- 
land, Michigan, Minnesota, New Hampshire, New Mexico Territory, 
Oklahoma Territory, Rhode Island, Vermont and a number of others. 
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CONDIT V. BIGALOW. 


CONDIT v. BIGALOW. 


(N. J. Supreme Court, at the Morris County Circuit, January Term, 1894.) 


Ejectment — Lis pendens—Conveyance—Es- 
toppel— Warranty.—The doctrine of lis pen- 
dens is rested either upon the theory of con- 
structive notice or on the ground that the 
due administration of justice requires that 
the decision of the court should be binding 
not only on the litigants, but also on those 
who acquire title to the subject matter of 
the suit during its pendency, but it does not 
apply to the case of a conveyance from one 
party to another when the main purpose of 


statute (Chancery act, Sec. 63), the decree 
does not operate directly upon the title 
unless there is a decree for a conveyance. 

A special covenant of warranty made by 
one owning an undivided two-thirds interest. 
and made not against all persons, but against 
all who should claim under the grantor 
warrants only such title as the grantor has. 

Not being operative against an outstand- 
ing title, such a covenant will not prevent 
the grantor from acquiring and enforcing 





such title afterwards. 

The modern doctrine of estoppel does not. 
depend so much on the presence or absence 
of covenants or the peculiar character of the 
conveyance, as upon the true intent of the 
parties, whether expressed by recitals or 
covenants or otherwise. 


the conveyance has been to effectuate by 
consent the relief sought by the bill. 

The doctrine of lis pendens does not apply 
when the pending suit has not been prose- 
cuted with reasonable diligence to a decree. 

A decree in equity, except for the statute 
does not change the legal title. It operates 
in personam not in rem, and even under the 


This was an action of ejectmnent tried before Judge Magie without a 
jury. 

The decision was rendered orally and covered questions of fact as well 
as of law. The first question was whether the action was barred by the 
statute of limitations, and it was held that it was not. The judge then 
examined the plaintiffs’ title, because ‘‘ the plaintiff can recover only on 
the strength of title proved, and such title must be one upon which an 
action of ejectment may be maintained.” His conclusion was, that the 
plaintiffs, with respect to the undivided two-thirds of the land, have 
acquired only the interest of the cestwis que trustent, and that unless their 
equitable interest had been converted into a legal interest, the action of 
ejectment as to such two-thirds would not be maintainable. This, the 
judge said, he understood was conceded by the plaintiffs’ counsel, but 
that his contention was that the equitable estate of Mrs. Waddell or her 
heirs-at-law had been converted into a legal estate, and that such trans- 
mutation had been effected by the decree in Chancery in the suit be- 
tween William C. H. Waddell and wife, complainants, and Andrew B. 
Cobb and Benjamin Howell, executors of Lemuel Cobb, deceased, de- 
fendants, begun in 1834. This contention the judge said involves the 
doctrine of lis pendens. He continued as follows: 

Maate, J.: The bill having been filed in 1834, no question arises under 
the act of 1839, which limits the effects of lis pendens to cases in which 
notice has been given, by filing the same in the clerk’s office. The ques- 
tion must therefore be dealt with upon the principles and practices of the 
Court of Chancery prior to the adoption of that statute. 
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The doctrine of lis pendens is rested either upon the theory of con- 
structive notice, or on the ground that the due administration of justice 
requires that the decision of the court in any such suit should be bind- 
ing not only on the litigant parties but also on those who acquire title to 
the subject matter of the suit during its pendency. The rule therefore 
is that during the pendency of a suit neither party to the litigation can 
alienate the property in dispute so as to affect the rights of his opponent. 
And the corollary is that such a purchaser need not be made a party but 
will be bound by the decree therein against his grantor. Haughwout v. 
Murphy, 22 N. J. Eq. (7 C. E. Gr.) 531; Allen v. Morris, 34 N. J. L. 
(5 Vr.) 159; 2 Pom. Eq. Jur. Sec. 632 et seq. 

The doctrine of lis pendens is, however, not applicable to the deed for 
this land made to Waddell in 1838. The land, it is true, was a subject 
-matter of the pending suit, but the conveyance was not to a stranger to 
the suit, it was from the parties to a party in the suit. However, its 
plain purpose was to effectuate by consent of the parties the relief sought 
by the bill. Whether the bill be considered as designed to enforce 
administration or to partition real estate, it is obvious that a voluntary 
division of real estate effectuated its purpose. Such a division was made 
and Mrs. Waddell consented that the other owners should convey their 
interests to her husband. I say that she consented, for such is the 
necessary deduction from the facts. 

The suit was still pending in 1848, when Waddell conveyed to Biga- 
low, but the complainants were Waddell and the heirs-at-law of Mrs. 
Waddell. The doctrine of lis pendens does not apply when the pending 
suit is not prosecuted with reasonable diligence to a decree. In 1848 
the suit had been pending fourteen years and no final decree was in fact 
made until 1858, nearly twenty-five years after bill was filed. Such 
delay has not been satisfactorily explained and seems to be so unreason- 
able as to render inapplicable the doctrine of lis pendens. 

But without reference to lapse of time, I have, contrary to my first 
impressions, reached the conclusion that the decree cannot be held to 
effect the transmutation of the equitable estate of Mrs. Waddell in the 
undivided two-thirds of her land into a legal and complete estate in her 
heirs-at-law. 

In the first place I gravely doubt whether a decree having that effect 
would operate upon a purchaser pendente lite. For whether the doctrine 
of lis pendens depend on constructive notice or on necessity, it seems to 
me it must be restricted to decrees which fairly fall within the scope of 
the bill. 

But next, if a decree having the effect contended for could be consid- 
ered as within the scope of this bill this decree does not affect the legal 
title. Except for the statute, decrees in Chancery operate not in rem, 
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but im personam. So, for example, decrees in partition before the statute 
did not change the title. They directed mutual releases and inforced 
such directions by proceedings operating upon the person of the party. 
The statute (Chancery act, Sec. 63), does not provide that decrees in 
equity shall directly operate upon the title. On the contrary its terms 
still require a decree for conveyance, release, etc. Then if the party 
directed to convey, release, etc., fails to do so within a prescribed time, 
the decree is made to stand in the place of conveyance, release, etc., 
required. In this decree there are no directions which will bring it 
within the statute, and it must therefore be operative not upon the title, 
but only in personam. Besides, a fair construction of the language shows 
that at the most it was intended to declare that the conveyance to Waddell 
in the voluntary divisions made by the parties inured to the benefit of 
Mrs. Waddell, and lands so conveyed were held by him in trust for her. 
Whether the decree in this aspect was binding on Bigalow and charged 
him with the trust, need not be considered. For if it did not transmute 
the equitable into a legal estate, plaintiffs, who in respect to the two- 
thirds of the land now in question, hold only the equitable estate which 
belonged to Mrs. Waddell, have no title on which ejectment may be 
maintained. 

It remains to consider whether plaintiffs are entitled to recover 
the undivided one-third of the lands in question. On Mrs. Waddell’s 
death, seized of that interest, it descended to her heirs-at-law, who 
conveyed it to Andrew B. Cobb and he devised to plaintiffs. Plaintiffs 
have therefore a clear right to recover, unless defendant’s contention 
prevails. That contention is, that plaintiffs cannot maintain this action, 
because Andrew B. Cobb, under whom they claim joined in the deed of 
this land made to Waddell in 1838. This is first put upon the covenant 
of warranty contained in that deed. That covenant relied on was not 
general, but special. It did not warrant against all persons claiming, 
etc., the land, but only against those who should claim under the grant- 
ors. As before stated, the grantees had only the undivided two-thirds 
of the land and could convey to Waddell no more. But if they had 
inserted in their deed a general warranty against the claim of every per- 
son, any outstanding title subsequently acquired by the grantors would 
have inured to Waddell’s benefit. 

This well settled doctrine was adopted to prevent circuity of action, 
and is not applicable except where eviction of the grantee by the grantor 
under the subsequently acquired title, will be ground for action on the 
covenant to recover the value of the land. Then, to prevent these unneces- 
sary actions, the action of the grantor or those holding under him is said 
to be rebutted. But the covenant in question cannot have this effect. 


When the deed to Waddell was delivered, Mrs. Waddell held a para- 
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mount title to the undivided one-third of the land. If Waddell had dis- 
puted her title she could, but for the marital relation, have evicted him. 
But such eviction would not have been a breach of this covenant. It is 
thus plain that such a covenant must be construed as warranting only 
such title as the grantors then had and conveyed. Not being operative 
as to a then outstanding title, it will not prevent grantors from acquiring 
and enforcing such a title afterwards. Comstock v. Smith, 13 Pick 116. 

Defendants also base the contention now under consideration upon the 
ground that the deed of Andrew B. Cobb and others to Waddell for this 
land, made in 1838, estopped Cobb and any claiming under him from 
setting up any after acquired estate therein: The insistment is that an 
estate by estoppel passed by that deed. The more modern doctrine of 
estate by estoppel is not based upon the presence or absence of covenants 
nor upon the peculiar character of the conveyance by which title is 
passed, but rather upon the true intent of the parties making the con- 
veyance. Thus, where it clearly appears that it was the intention of the 
grantor to convey and of the grantee to receive a particular interest or 
estate, an estoppel will be adjudged against the grantor setting up such 
interest or estate afterwards acquired, in order, as Vice-Chancellor Van 
Fleet said, that the deed may be carried into effect according to the 
minds of the parties. Hannan v. Christopher, 34 N. J. Eq. (7 Stew.) 
459; Van Rensselaer v. Kearney, 11 How. 300; Funch-v. Spencer, 21 
How. 228; Hanrich v. Patrick, 119 U. 8. 156; Rawle on Covenants 445. 

When, therefore, the intent of the parties to pass a particular estate is 
shown, either by recitals or covenants in the conveyance, this doctrine 
will be applicable, but in my judgment, not otherwise. Such was the 
view expressed by Judge Carpenter in Demarest v. Hopper, 22 N. J. L. 
(2 Zab.) 599, and although his was not the prevailing opinion of the 
Court of Errors, and Chancellor Halsted suggested some doubt, I think 
the view is correct and is supported by authority. 

Turning then to the deed in question to discover the intent of the par- 
ties, and looking at it with regard to the subject matter, we find first that 
the grantors were the owners of only the undivided two-thirds of the 
land, and the grantee was the husband of the owner of the other one- 
third, and complainant with her in the suit in Chancery, and conse- 
quently the deed by its terms could only pass the interest of the grantors ; 
next there is no express recital that the estate conveyed was greater 
than that which the grantees had, and nothing from which an assertion 
of that sort can be inferred, and lastly, the covenant of the grantors was 
as we have seen, expressly limited to the estate which they owned and 
conveyed. 

For these reasons I think the deed does not estop plaintiffs from assert- 
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ing the title which Andrew B. Cobb acquired from the heirs-at-law of 
Mrs. Waddell. 

The result is that, as to the two-thirds of this land, plaintiffs have no 
title upon which they can recover in ejectment, but as to one-third they 
are entitled to recover. 


Mr. Mahlon Pitney and Mr. Edmund D. Halsey for plaintiff. 





REGINALD FRY v. FRANCES H. MYERS. 
(New Jersey Supreme Court.) 


Landlord and Tenant—Trial by Jury— __ term had expired, the tenant is entitled to 
Constitutional Law.—In summary proceedings a trial by jury, notwithstanding the passage 
by the landlord to recover the possession of of the act of April 23, 1888 (L. 1888, p. 
land from a tenant, because his leasehold 462). 


Before Justices Depue, Lippincott and Abbett. 

Mr. John E. Fennell for plaintiff. 

Mr. John B. Vreelund for defendant. 

The opinion of the court was delivered by ABBETT, J.: 

Frances H. Myers brought a suit under the landlord and tenant act, 
for the purpose of dispossessing Reginald Fry, of a cottage in Chatham 
township, Morris county. It was alleged that his tenancy had expired 
under his lease. 

A venire was issued by the jastice and a jury summoned, but when the 
twelve men appeared by virtue thereof, they we dismissed after the pay- 
ment to them of their fees, and the justice refused to proceed with the 
jury, and tried it himself, and rendered a decision adverse to Fry. 

The case was brought to this court by certiorari. And two questions 
are presented: First, will certiorari lie ; and second, had the justice the 
right to dismiss the jury he had summoned, and try the case without a 
jury, against the protest of the defendant ? 

The question has been discussed, as to the constitutional right of the 
defendant to trial by jury in this case, he having demanded it and not 
waived it. The defendant invokes article 1, paragraph 7, of the consti- 
tution ‘ The right of a trial by a jury shall remain inviolate ; but the 
legislature may authorize the trial of civil suits, when the matter in dis- 
pute does not exceed fifty dollars, by a jury of six men.” 

Prior to the constitution of 1844, and up to the act of March 4, 1847, 
Nixon (fourth edit.) p. 494, *422, Sec. 18, if the tenant held over, the 
landlord would have had to bring his action of ejectment, and the tenant 
would have been entitled to a jury trial. The act of March 4, 1847, 
provided in Sec. 5, that “‘ The summons shall be served in the manner 
prescribed by the act constituting courts for the trial of small causes; 
the suit may be adjourned, and either party may demand and have a 
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trial by jury of six men, according to the provisions of said act.” The 
procedure under this act is of a provisional and summary nature to de- 
termine as between the landlord and the tenant, who should have im- 
mediate possession of the leased premises. Sec. 1 of the act of March 8, 
1848 (Nixon, p. 495, *422-3, § 26) provides that at any. trial, under 
section 1 of the act of March 4, 1847, it shall be necessary for the plain- 
tiff therin, if required by the defendant, to prove to the satisfaction of 
the court or the jury, the facts which, according to the first section of 
said act, authorize the removal of a tenant, and if the said trial be by 
jury, it shall be by a jury of twelve men. The revision of March 27, 
1874, left the first section of the act of March 4, 1847, substantially 
unaffected, so far as relates to the jurisdiction of the justice of the peace. 
The act of April 6, 1876 (Rev. p. 576), left the jurisdiction substantially 
the same, except in cities where district courts had been established. 
The second section of this act amended section 15 of the revision of 
1874, but not as to the right of either party to demand and have a jury 
trial by a jury of twelve men. On April 23, 1888, the legislature again 
amended this fifteenth section (Laws 1888, p. 462); this amendatory act 
does not recite the fifteenth section as it appears in the act of April 6, 
1876, but does give the section as amended. There is no repealing 
clause in this act. The provision for a trial by jury is omitted in this 
amended section. 

An examination of the entire act shows that the omission of this pro- 
vision in reference to jury trial was a mere inadvertence and not a de- 
liberative legislative intent to abolish it in this class of cases. Under the 
ejectment proceedings prior to 1847, a trial by jury was a matter of 
right, unless waived by the parties, and from that time until 1888 there 
had always been express provision for a jury trial, although for one year 
(1847-8) a jury of only six men was named in the act. In view of the 
question as to the right of the legislature to take away trial by jury from 
the defendant in this case, and the fact that up to 1888 there had been 
legislative provision regarding this right, which had existed for forty 
years, is it to be presumed, in the absence of an express clause of re- 
pealer affecting this right, that the legislature intended to take it away ? 
In considering this question, let us examine the landlord and tenant act, 
as it existed om this subject after the passage of the act of April 23, 
1888. Section 16 of the Revision of 1874 (Rev., p. 573, ¢ 14) came 
from section 6 of the act of March 4, 1847, as amended by section 1 of 
the act of March 8, 1848, and from 1847 to the present time, it has con- 
tained a provision providing for putting the landlord in possession, when 
it shall, among other things, appear to the said justice or jury that the 
summons had been duly served. Since the act of March 8, 1848, up to 
the present time, it has been necessary for the plaintiff, if required by 
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the defendant, to prove to the satisfaction of the court, or the jury, if the 
trial be by jury, the facts which authorize the removal of the tenant. 
Section 19 of the Revision (Rev., p. 574, ¢ 17) has been in existence 
since the act of 1847, and it provides, among other things, that the same 
fees shall be allowed to jurors as are provided. for like services by the act 
constituting courts for the trial of small causes. Section 21 of the Re- 
vision (Rev., p. 574, Y 19) provides that where the case has been re- 
moved into the Circuit court, that the judge of the Circuit court shall 
issue a venire facias for a jury, and section 22 of the Revision provides 
that if the parties agree so to do they may waive a trial by jury and sub- 
mit the case to the judge on the law and the facts. The existence of 
these provisions seems incompatible with a construction of the act of 1888, 
which takes away trial by jury in these cases and compels the Justice 
to try the case without one. There is nothing in the act of 1888 which 
expressly says that he must try the case without a jury, and in this case 
he had summoned the jury and it was present ready to try the case, when 
he dismissed it without the consent ot defendant. If the jury had tried 
the case, its finding would have exactly fitted into the other provisions 
of this act, in case of a jury trial. 

If the legislature thought it right on the removal of the cause into the 
Circuit court, to compel the judge there to give the party a jury trial, it 
is difficult to conceive a legislative intent on a trial before a justice of 
the peace which would deprive the party of the right to a jury trial in 
that tribunal. When the legislature, by section 7 of the act of March 4, 
1847, which still exists, (Rev. p. 573, | 16) took away the right of 
appeal or the removal of the proceedings by certiorari, it was because 
the party bad a right to go before the jury on the facts. It may well be 
doubted if the legislature would have enacted such a stringent provision, 
if the party had been left to the decision of the justice both on the law 
and the facts. After a policy has existed for forty years, which gives a 
party the right of trial by jury, the court should hesitate long before 
they take that right away under an act which does not expressly take 
away such right, and when such right can still be enforced without inter- 
ference with the remaining provisions of the act. This construction not 
only does not interfere with the remaining sections of the act, but is in 
entire conformity thereto, the other sections contemplating jury trials 
where there is no waiver of such right. We do not think it necessary to 
decide in this case the question as to the constitutionality of the act of 
1886, or the constitutional question in reference to the right of trial by 
jury in this case, because we have reached the conclusion, that the proper 
construction of the landlord and tenant act as amended by the act of 
1888, preserves the right of trial by jury before the justice, when not 
waived. 
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The writ of certiorari lies in this case, because the justice was under 
the circumstances of this case, without jurisdiction to try the case him- 





self without a jury. 





ABSTRACTS OF NEW JERSEY SUPREME COURT 
DECISIONS. 


ANNA M. PUTTER. PRUS. v. ARTHUR E BERRY, GUARDIAN OF SAMUEL DALLY, 
A LUNATIC. 





Lunatics— Guardian—Orphans’ Court. 

The Orphans’ court has no authority to make an order directing, in 
advance, how much the guardian of a lunatic shall expend annually for 
the support of the lunatic out of his personal estate and the profits of his 
real estate. 

A daughter of the lunatic may prosecute a writ of certiorari for the 
purpose of testing the validity of such an order. 

Mr. Alan Strong for prosecutor. Mr. E. Cutter for defendant. 

Opinion by Drxon, J., March 5, 1894. 


STATE, ANDREW H. McNEAL v. RICHARD RYAN AND THE INHABITANTS OF THE 
CITY OF BURLINGTON. 
Tavern license—Notice of meeting. 

A tavern license granted by a common council, at a special meeting, of 
which meeting and its object no general notice had been given, and a 
notice of a few hours only had been given to one citizen who had made 
a request to be heard, was annulled. 

Mr. Samuel Belden for prosecutor. /r. J. W. Westcott for defendant. 

Opinion by Rerp, J., February 28, 1894. 


MERRELL, COLLECTOR, v. TOWNSHIP OF POHATCONG. 
Assessment of taxes. 

Judgment of the state board of assessors deducting the value of the 
new will property of the Warren Manufacturing Co., from the amount of 
the tax duplicate, reversed on the ground that. under the recent decision 
in Warren Mfg. v. Township of Holland and Township of Pohatcong, 
the property was assessable in the latter township. 

Messrs. Harris and Shipman for prosecutor. Mr. Shultz for defendant. 

Per curiam, March 5, 1894. 


THOMAS SPURR v. NORTH HUDSON COUNTY R. R. CO. 
Joint tort—Satisfaction from one—Estoppel by decree. 
In case of a joint tort the person injured, if he accept satisfaction from 
one of such joint tort feasor cannot sue the other. One of two tort feasors 
upon being sued, pleaded settlement by plaintiff with his (the defend- 
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ant’s) companion. The plaintiff replied that such settlement had been 
obtained by fraud ; the rejoinder was that upon bill filed by the plaintiff 
to set aside the settlement for fraud, the settlement had been established 
by decree ; held that such decree was conclusive, between the plaintiff 
and the defendant, who was not a party to the Chancery suit. 

With respect to the satisfaction of a joint tort by one tort feasor, the 
Chief Justice said: “It was admitted upon the argument on the legal 
issue thus presented, that in the language of the brief of the counsel of 
the defendant, ‘while separate suits may be brought against several 
defendants for a joint trespass, and while there may be a recovery 
against each, yet there can be but one satisfaction.’ For this doctrine, 
which is not disputable, the case among others of Livingston v. Bishop, 
1 John. 290, was cited. Recognizing and acknowledging this principle 
in reply to a plea that such a satisfaction had been received for the pres- 
ent joint grievance, the plaintiff replied that such a settlement had been 
obtained from him by fraud of the Pennsylvania R. R. Co.” 

Mr. W. H. Davis for plaintiff. The Messrs. Besson for defendant. 

Opinion by Beastey, C. J., February 23, 1894. 





STATE EX REL. BUMSTEAD ET AL. v. JUDGES OF COURT OF MONMOUTH 
COMMON PLEAS. 


Courts—Transfer from Circuit to Common Pleas. 


Where a caveat is entered to a will, and the questions involved in the 
controversy are certified by the Orphans’ court, under section 19 of the 
Orphans’ court act into the Circuit court, the latter court has no power, 
under the act of March 23, 1892 (P. L., p. 224), to send the case to the 
Common Pleas for trial. 

Application by Margaret Bumstead and others for mandamus to the 
judges of the Court of Common Pleas of Monmouth county. Heard on 
rule to show cause. Writ denied. 

Argued November term, 1893, before Depue, Van Syckel and Reed, JJ. 

Messrs. Applegate & Hope for relators. Messrs. Nevius d& Wilson for 
defendants. 

Opinion by VAN SycKLE, J., Feb. 23, 1894. 


STATE, ROBERT STROUD v. CONSUMERS’ WATER CO. AND ATLANTIC CITY 
WATER WORKS CO. 


Municipal corporations— Notice of election—Computation of time—Limita- 
tion of indebtedness—Purchase of property of members of council. 


When a statute directs that notice of an election shall be given for at 
least six days, the method of computation is to include either the day 
when the notice was given or the day of election, and exclude the other 


day. 
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The amount of debt which a city can incur in the purchase of water 
works under the acts (Rev. p. 723, § 43; Sup. Rev.,p. 669, § 783) is not 
restricted by a limitation of indebtedness contained in the city charter. 
A city under these acts can purchase the water works of more than one 
company. 

An ordinance providing for the purchase of the property of a water 
company, stock in which was held by tour members of the common coun- 
cil who voted for the ordinance, is illegal, because opposed to the policy 
and intent of § 44 of the crimes act, Sup. Rey. p. 200. 

It would seem that such an ordinance was also voidable, because its 
passage was for the purchase of property in which the agents of the city 
were interested. 

A resident of the city who pays a poll tax only, can prosecute a writ 
of certiorari to test the legality of such an ordinance. 

Mr. J. J. Crandall for prosecution. Mr. A. B. Endicott for Atlantic 
City ; Mr. W. E. Potter for Consumers’ Water Co.; Mr. Jos. Thompson 
for Atlantic City Water Co. 

REED, J., March 6. 


STATE, LEWIS, PROSECUTOR, v. BOARD OF CHOSEN FREEHOLDERS OF CUMBER- 
LAND, ET AL. 

Street railway companies—Power of municipal corporation to grant fran- 
chise—Certiorari— Who may maintain. 


The Bridgeton Rapid Transit Company organized under the act of 
April 6, 1886, had no right to construct a trolley road. 

The board of chosen freeholders have the right to exercise supervision 
over county bridges, and, within reasonable limits, to control the mode 
in which such bridges shall be used. The consent of the board is a 
prerequisite to the right of a street railway company to use the bridge. 

It was the duty of the board of freeholders, before giving authority to 
a street railway company to use a county bridge, to see that the bridge 
was safe for such use. 

The action of the board of freeholders may be reviewed by this court, 
where the board clearly abuses the discretion committed to it. 

By the lease and assignment by the Bridgeton Rapid Transit Com- 
pany to the South Jersey Traction Company, the latter company de- 
rived no right to use the bridge for a trolley road. 

A taxpayer of the city and county has such an interest in the subject 
matter of this controversy as entitles him to a review of the action of the 
board of freeholders by the writ of certiorari. 

Whether the Traction Company can use the public street for cars pro- 
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pelled by electric motors, without acquiring the rights of abutting land 
owners, is not decided. 

Certiorari at the suit of Francis M. Lewis against the board of chosen 
freeholders of Cumberland county, the Bridgeton Rapid Transit Com- 
pany, and the South Jersey Traction Company to review a resolution of 
the defendant board. Resolution set aside. 

Argued November Term, 1893, before Depue, Van Syckel and 
Reed, JJ. 

Mr. William E. Potter for plaintiff. Mr. A. Q. Keasbey for defendants. 

Opinion by Van SycKEL, J.. Feb. 23, 1894. 





STATE POST ET AL., PROSECUTORS, v. CITY OF PASSAIC. 


Municipal corporations—Surface drains— Validity of assessment. 

The act of March 8, 1882, ‘Sup. Rev. p. 577), and the act of 1887, p. 
231, are general acts which supersede the provisions of city charters on 
the same subject. 

When a trunk sewer for both surface drainage and sewage is con- 
structed into which laterals may discharge, the act of 1887 gives the 
only mode of making the assessment. 

The two above stated acts provide the only legal mode in which cities 
can construct sewers or drains, and assess for their cost. 

A drain for surface water only must be assessed under the act of 
March 8, 1882. 

After the work is done in pursuance of an ordinance under the pro- 
visions of a city charter, the ordinance will not be set aside; but, if the 
assessment is speedily challenged, that will be set aside, that it may be 
in accordance with the acts of 1882 and 1887. 

Certiorari at the suit of H. M. Post and others against the city of Pas- 
saic, to review an assessment for a surface water drain in defendant city. 
Assessment set aside. 

Argued February term, 1894, before Van Syckel and Magie, JJ. 

Mr. Thos. M. Moore and Mr.Wm. F’. Gaston for plaintiff. Mr. George 
P. Rust for defendant. 

Opinion by Van SycKEL, J., Feb. 27, 1894. 





STATE, KENNEY, PROSECUTOR, v. O’NEIL, SURROGATE. 
Judges— Compensation— Distribution of fees. 


The act (P. L. 1889, p. 90) which provides that all. fees authorized 
to be paid into the court for the services of the common pleas judges, in 
counties where there are law judges receiving salaries in lieu of fees, shall 
be divided between the lay judges, does not include fees for the services 
of a law judge, paid under a special act providing fees for his services only. 
Application by John Kenney for mandamus to compel James H. 
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O’Neil, surrogate of Hudson county, to pay the prosecutor, a lay judge 


of the Court of Common Pleas, certain fees remaining in the hands of: 


respondent. Heard on the return of rule to show cause. Writ denied. 
Argued November term, 1893, before Depue, Van Syckel and Reed, JJ. 
Mr, Allan L. McDermott for petitioner. Mr. John A. McGrath for 
respondent. 
Opinion by REED, J. 


JOHN WHITE v. IRA S. BIRD. 


(N. J. Supreme Court, Warren Circuit, Jan. 9, 1894.) 


Slander— Unauthorized repetition—Character as element in mitigation of 
damages—Liability for damages—Plea of justification—Sodomy. 


Mr. William A. Stryker and Mr. George M. Shipman for plaintiff. 
Mr. Ford D. Smith and Mr. L. De Witt Taylor for defendant. 
Tried before Mr. Justice ABBETT. 


CHARGE OF THE JUDGE. 


Gentlemen of the jury: Before charging you at length on the case I 
will dispose of the requests to charge, made by the defendant. As re- 
quested by him I charge as follows : 

That evidence of the plaintiff’s general bad character at the time of 
the alleged slander is admissible in mitigation of damages; the evidence 
is not to be restricted to this particular trait of character involving the 
slanderous words. 

Second. That the one who utters a slander is not responsible for its 
unauthorized repetition. 

Third. The person who originated the slander can only be liable for 
the damages occasioned by his own communication 

Fourth. When the repetition of the slander is spontaneous and un- 
authorized, when it is the voluntary act of a free agent, the originator of 
the slander is not answerable for any mischief caused by such repetition. 

I charge you those as matters of law. Now as to this case in its gen- 
eral features, and the other matters not referred to in these requests. 

This is. an action brought by the plaintiff against the defendant for 
damages, which are laid at $3,000 in the declaration. The injury com- 
plained of is, that there was a slanderous utterance with reference to the 
plaintiff made by this defendant, which imputed to him the crime of 
sodomy. 

The declaration contains a great many expressions at different times, 
and asserts that they all intended to charge sodomy. The defendant 
comes into court and pleads the general issue, and then he says every 
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WHITE V. BIRD. IIg 


one of these charges is true; justifies because they are true, and on the 
record of the court in his plea putting hitaself, after the general issue, 
upon the basis that every charge is true; that is this allegation in the 
declaration which imputes to the plaintiff the crime of sodomy. 

If these charges are true and the plaintiff did commit the crime of 
sodomy, then he is not entitled to one dollar of damages. He not only 
is not entitled to any damages, but under the law he is liable to impris- 
onment for 21 years in the state prison, and to a fine of $1,000, the 
highest penalty outside of murder and treason that the statue calls for. 
If it is false, if the justification is not supported by the evidence, then if 
the plaintiff is entitled to any damages whatever, it is an aggravation of 
that damage, spreading on the record the statement that the charges are 
true. 

The courts of this state have held that where the publication imputes 
a crime, as this one does, which is justitied—I am speaking now under 
the plea of justification—where the publication imputes a crime so as to 
be actionable per se, that is, without any proof of special damage, then if 
the publication is not justified by proof of its truth, or by a privileged 
occasion of the publication (but there was no privileged occasion here), 
the law conclusively presumes malice, such as is essential to the action. 

The plaintiff did not have to prove any malice in this case in order to 
support this action. Proof of actual malice might aggravate the dam- 
ages, but it was not necessary in order to support the action. If the 
crime was not committed by him and he is charged with it, why then the 
law conclusively presumes malice according to the highest court of this. 
state. In such cases good faith and an honest belief in the truth of the 
publication will be no defense. The absence of malicious motive may 
protect against exemplary damages, but will not bar the action. 

The same court also holds that in putting his justification on the 
ground of the plaintiff’s guilt of the accusation, he undertakes to prove 
the plaintiff’s guilt. That is, the defendant in putting that plea on 
record undertakes to prove the plaintiff’s guilt. which comprises not only 
the doing of the act, but also the intent, which the law denounces as 
criminal ; as a matter of law he is bound to plead the proposition to jus- 
tify as broadly as the accusation attempted to be justified, and it must 
contain all the ingredients necessary to the commission of the crime, and 
as a matter of evidence, he is bound to make his proof co-extensive with 
the averment in the plea. Under such circumstances it is neither im- 
politic nor unreasonable to require the truth of an accusation to be 
established by the same degree of proof as is required on the trial of an 
indictment. 

In other words the Court of Appeals of this state says that when you 
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charge a man with a crime, and then justify in the pleadings, and say 
“it is true, | not only said it, but it is the truth,” then the law compels 
him to prove by evidence before a jury the crime just as much as if 
that man had been indicted for the offense, and was on trial before you 
for it. In other words, I charge you that the defendant having pleaded 
justification, that so far as that plea is concerned he is obliged to prove 
that the plaintiff in this case was guilty of the crime of sodomy, and to 
prove it by evidence which would lead you to convict him of the crime 
of sodomy if he were on trial before you. 

That being the law, the next question is what has the plaintiff done 
to prove it. In the first place, to enable the plaintiff to recover at all he 
must prove that these words were uttered. Of course if you do not 
believe he did charge the plaintiff with the crime of sodomy, why then 
the plaintiff ought not to recover anything, but if he did charge him with 
that, the defendant having pleaded justification, the plaintiff is entitled 
to call on the defendant to prove that he is guilty of it. If he did accuse 
the plaintiff of being guilty of sodomy, and did use these expressions, 
and if he has failed in his justification, then it is for you to say what the 
damage should be. (The court here reviewed the evidence and con- 
tinued) : 

I do not intend to say much on that subject, except this: The loss toa 
man by an attack on his reputation can be estimated by a jury, and 
they can give damages, and if they find that the accusation is not only 
untrue, but that the party has reiterated it in the plea of justification, 
they can consider that matter in aggravation of damages. As to the 
charge of this crime, it is a crime so beastly, so filthy, so disgusting that 
the Lord destroyed a city, rained on it fire and brimstone, because the 
people were guilty of it, and the legislature of this state has imposed a 
punishment upon it which is only exceeded by murder in the first degree 
and by treason. There is no punishment in the state prison for so long 
a term as for this crime, which shows how the law regards it. It is for 
you to say if the defendant did make the accusation, did make the charge 
against the plaintiff of this crime, and as I have charged you that he has 
not proven it under his plea of justification, it is for you to say in your 
judgment as citizens and as jurors under oath, exactly what damages 
the plaintiff has suffered. I shall not attempt to aggravate it or lessen it. 
You have heard counsel on both sides in reference to that matter, and I 
leave it to you. 

Counsel for defendant excepted to that part of the charge where the 
court stated that if the defendant was on trial for sodomy, the court 
would charge the jury that they could not find him guilty. 
The Court: To whatever the court stated on that subject. 
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say THE STATE, A. B. AVIS, PROS., ». THE MAYOR, ETC., OF VINELAND. 
pels (New Jersey Supreme Court. Decided February Term, 1894.) 
ah Trees along highways—Dedication of the edge of a roadway of a street in that 
¢ streets— Municipal corporations — Boroughs — borough, a nuisance and obstruetion, and 
ded Nuisances.— An ordinance of the borough of — directing their removal assuch. Held, void. 
‘ove Vineland, passed under borongh act of 1878, Quere as to powers of borough under act 
| to p. 407, declaring Lealthy growing trees, of 1883, p. 96, and as to fact of dedication of 
‘me which had been planted over twenty-five street, cum onere, in this case. 

years ago, by the owner of land, on or near 
one On certiorari. 
he Argued at February term, 1894, before Justices Dixon and Abbett. 
not Mr. Howard Carroll and Mr. Chas. K. Landis, Jr., for Pros. Mr. 
hen Royal P. Tuller for Deft. 
‘ith ApBETT, J.: The writ of certiorari in this case removed into this court 
‘led an ordinance passed by the mayor and council of the Borough of Vine- 
use land, May 9th, 1893, entitled ‘An ordinance for the removal of obstruc- 
ns, tions from Landis avenue, and to declare what are nuisances therein be- 
the tween Eighth street and East avenue, within the Borough of Vineland.” 
on- This ordinance declared that certain trees on the northern and southern 

border of Landis avenue, between Eighth street and East avenue, and 
oa the grassy portion of said avenue on each side, are obstructions and 
ind nuisances in said avenue, and the Road Committee was directed to re- 
nly move the same May 18, 1893. 
on, The Borough claims the right to pass this ordinance and remove the 
the trees and grass plots in question under paragraph 2, Subd. 1, of Section 
rat 12 of “An act for the formation of borough governments,” approved 
he April 5, 1878, L. 407 (Supp. Rev. p. 46, Sec. 14, Par. 1.) This para- 
" graph gives the mayor and council of said Borough power to pass, 
ee enforce, alter or repeal ordinances to take effect within the limits of said 
ng borough for the following purposes, to wit: 1. To declare what shall be 
for considered nuisances in the streets, roads, lots and places in said Bor- 
ge ough, and to prevent and remove all obstructions, incumbrances and 
as nuisances in and upon any street, road, lot, sidewalk, inclosure or other 
ur place in said borough.” 
es This language does not authorize municipal authorities to declare any- 
it. thing to be a nuisance, which cannot be deterimental to the health of the 

I city, or dangerous to its citizens, or a public inconvenience. State v. 

Jersey City, 29 N. J. L. (5 Dutch.) 170, 175. An ordinance passed, with- 
he out notice to the prosecutor, directing a committee to remove certain ob- 
rt jects upon lands which had been occupied by the prosecutor for twenty- 





five years, because they were encroachments upon a street, held void. 
The power to prevent and remove all encroachments in or upon any 
street, is only a police power, and does not extend tu cases of a doubt- 
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ful or uncertain nature, and which require to be first lawfully deter- 
mined. Dawes v. Hightstown, 45 N. J. L. (16 Vroom) 127-9. See 
also Newark & 8S. O. H.R. R. Co. v. Hunt, 50 N. J. L. (21 Vroom) 308, 
314, 316. The power to declare what is to be considered a nuisance in 
streets, and to remove encroachments and nuisances from highways is a 
police power, ministerial in its nature, and designed to relieve the pub- 
lic from such obstructions in streets as are apparent or readily ascertain- 
able, without the necessity of adjudication. The power is capable 
of exercise only to the extent that the right is clear or reasonably 
known, and not so as to invade rights, which from their doubtful or un- 
certain nature require a lawful determination. Dawes v. Hightstown, 
45 N. J. L. (16 Vroom) 501-503-4. To say to a man that he shall not 
use his property as he pleases, under certain conditions, is to deprive 
him, pro tanto, of the en‘oyment of such property. To find conclusively 
against him, that a state of facts exist, with respect to the use of his 
property, or the pursuit of his business, which subjects him to the con- 
demnation of the law, is to affect his rights in a vital point. The right 
to abate nuisances, whether we regard it as existing in the municipali- 
ties, or in the community, or in the land of the individual, is a common 
law right, and is derived in every instance of its exercise from the same 
source,—that of necessity,—but the necessity must be present to justify 
the exercise of the right, and whether present or not, must in ordinary 
cases be submitted to a jury under the guidance of a court. The fina- 
ing of a municipal body can have no effect whatever, for any purpose, 
upon the ultimate disposition of a matter of this kind. It is for the 
courts. Hutton v. City of Camden, 39 N. J. L. (10 Vroom) 122-1:0. 

A thrifty tree in a public highway, the fee of the soil of which is in 
‘the abuttiug land owner, belongs to the abutting land owner (unless it 
has been planted by the public authorities) and he may have trespass 
against any person who cuts down any such trees growing on the side of 
the road, and left there for shade or ornament; for the freehold remains 
subject only to the easement or right of passage in the public. Nothing 
is more common everywhere in our villages and agricultural districts, 
than for the owners and occupiers of the soil, to have fruit, shade and 
ornamental trees along the line of the public roads, sometimes in the line 
of the roads; sometimes on each side of the line, and it has been held 
that a road overseer cannot arbitrarily cut them down, and if he did it in 
an improper case and maliciously, he was held liable to exemplary dam- 
ages upon suit of the owner of the fee of the soil. Winter v. Peterson, 
24 .N. J. L. (4 Zab.) 524, 527, 529; (cited with approval in Wuesthoff 
‘vy. Seymour and Wheelock. 22 N. J. Eq. (7 C. Ei. Green) 66-70 ; Bloom 
v. Stenner, 50 N. J. L. (21 Vroom) 59, 60:. These standing trees were 
part of the inheritance, and a sale of them would have been a sale of an 
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interest in land under the statute of frauds. Slocum v. Seymour, 36 N. 
J. L. (7 Vroom) 138. 

If these trees were nuisances, trespass would not lie for their destruc- 
tion by municipal authority. It is clear that these thrifty, ornamental 
shade trees are neither obstructions nor nuisances to Landis avenue, and 
the attempt to abate them as such, is an exercise of arbitrary power, 
unwarranted in law under the act invoked by the borough authorities. 

There is also a serious question in this case as to the extent of the 
dedication of that part of Landis avenue, referred to in the ordinance. 
Charles K. Landis, the owner of lands at Vineland, and its founder, laid 
out the lands in question (with other lands), and he testifies that his sur- 
veys and survey books show the line of shade trees and grass plots, and 
the lands show it, as they have been in use for about thirty years in that 
section (p. 11). He says that the trees sought to be removed are fine 
handsome trees, that have been growing there for twenty-five years or 
more (p. 9). That they were set out in accordance with stipulations 
under which he sold the property, and that his surveyors, under his. 
directions, gave the stakes to each settler, when trees should be planted 
in accordance with the general system, that Landis avenue was of the 
width of one hundred feet, to wit : a double row of shade trees upon that 
portion of Landis avenue (p. 9). That the reason why he laid the ave- 
nue out one hundred feet wide, was not to have the whole hundred feet 
used as a roadway, but that it might serve the purpose of beauty and 
ornamentation, and that the central part only, which he dedicated for a 
roadway, should be used for that purpose (p. 10). That his contracts for 
the lots in this section stipulated for the planting of a double row of shade 
trees on the sides of the road at proper distances apart (p. 10). That 
the width of the avenue which he dedicated to the public, under the 
restriction mentioned, is one hundred feet (p. 12). The map on file in 
the county clerk’s office appears to have been filed by Landis township 
and not by Landis himself (p. 11). When Marcus Fry, surveyor, was. 
examined, a map or plan was put in evidence; he testifies that this map 
or plan was made from actual surveys; that these trees were planted 
according to the agreement under which these lands were sold; that the 
roadway has always existed as it is now, between these two rows of 
trees; that the map offered in evidence shows the measurement of the 
streets, the sidewalks, and the position of the grass plots and trees; * * * 
that on the original survey of Landis avenue, there is something showing 
the dedication as shown on the map or plan offered in evidence; that the 
original surveys show that the trees were to be set out as shown on this 
plan (pp. 14, 15). 

Dedication of a street must arise from some act of the owner of the 
land, and may be made cum onere, State v. Society, etc., 44 N. J. L. (15 











124 THE NEW JERSEY LAW JOURNAL. 


Vroom) 502; Ayres v. P. R. R. Co., 48 N. J. L. (19 Vroom) 44, 48 ; 
Ayres v. P. R. R. Co., 52 N. J. L. (23 Vroom) 405, 410. 

The public cannot get anything more than he gives, and if he dedi- 
cates a street one hundred feet wide, subject to the restrictions and use 
as mentioned, the public takes subject to the restrictions. The filing of 
a map and selling lands thereby, would be evidence of a dedication, but 
if he did not file the map, and did not adopt it, by reference thereto in 
his deeds, the filed map would not be conclusive evidence against him, 
and if the map he made and sold lots by, showing the trees set out to be 
as testified to by the surveyor, it would be a question of fact to be deter- 
mined by judicial authority, as to whether this dedication of Landis ave- 
nue was not subject to the setting out and existence of these trees, in 
accordance with Mr. Landis’ scheme of ornamentation and use of this 
avenue. (See State v. Society, etc., 44 N. J. L. (15 Vroom) 504-507, 
as to existence of these trees from the beginning as evidence of the mak- 
ing of dedication and acceptance thereof, subject thereto.) These trees 
are sixteen feet apart (p. 24), are all live and thrifty trees, from 20 to 40 
feet high, and from 6 to 20 inches in diameter (p. 13:. They do not 
interfere with the roadway or obstruct any of the passage ways on the 
avenue (p. 15). It cannot be claimed with any show of reason or justice 
that these trees under these circumstances are nuisances or obstructions 
in Landis avenue, which may be summarily removed as such by the 
borough authorities. 

It is not meant to intimate in this case what power is given to the 
borough under the act entitled ‘‘A supplement to an act entitled ‘An act 
for the formation of borough governments,’ ” approved April 3, 1878, ap- 
proved March 13, 1883. Laws, 1883, p. 96. (Sup Rep. p. 49, § 30.) 
That act gives the borough authorities ** general supervision, manage- 
ment and control of the streets, avenues, roads, public places and side- 
walks within the borough.” The destruction of these trees as nuisances 
or obstructions cannot be justified under this act. Should the borough 
attempt to exercise absolute control over Landis avenue, under this act, 
the question will then properly arise, as to whether or not the dedication 
of Landis avenue was not a restricted dedication, contemplating the exist- 
ence of these trees as part of the design and plan of the dedicator. If 
the dedication was thus restricted, it wouid then be a question as to 
whether any such change in the street, in removing these trees, is not a 
taking of property, for which the owner of the soil is entitled to damages. 

The ordinance is set aside with costs to the prosecutor. 


EDITORIAL NOTE. 











A VERY IMPORTANT DECISION on the power of a state to compel rail- 
road companies to abolish level crossings, has recently been made by the 
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Supreme court of the United States. The court has decided that the 
subject is within the police power of the state, and that when a state has 
passed a law giving commissioners power to determine when the public 
safety requires railroad tracks to be raised or lowered, so as to do away 
with crossings at grade, and the state courts have sustained this legisla- 
tion as the exercise of the police power, the courts of the United States 
will not grant relief against this action on the part of the state authori- 
ties. It was insisted that the order directing the railroad companies to 
make the change at a very heavy expense to themselves, and without a 
hearing as to the extent of the several responsibilities of the company 
and the town, amounted to taking private property without due process 
of law, and also that by reason of the very heavy expense imposed under 
the law as construed by the state court, the obligation of the contracts of 
the company with its shareholders was impaired, and also that the whole 
proceeding was so unjust as to be arbitrary and contrary to the funda- 
mental law. ‘The case was New York & New England R. R. Co. v. 
Town of Bristol, decided February 5, 1894, U. S. Sup. Ct., Reports. 
(Law Ed.), March 15, 1894. The court held that the statute being di- 
rected to the extinction of grade crossings as a menace to public safety 
was therefore within the police power of the state and that the constitu- 
tionality of similar prior statutes as well as of that in question, tested by 
the provisions of the state and federal constitutions, had been repeatedly 
sustained by the courts of Connecticut, citing cases. 

“Tt is likewise thoroughly established,” the court said, ‘that the in- 
hibitions of the constitution of the United States upon the impairment of 
the obligation of contracts or the deprivation of property without due 
process, or the equal protection of law by the states are not violated by 
the legitimate exercise of legislative power in securing the public safety, 
health and morals.” 

In conclusion the court said: ‘* We are asked upon the grounds above 
indicated to adjudge that the highest tribunal of the state in which these 
proceedings were had. committed, in reaching these conclusions, errors 
so gross as to amount 1n law to a denial by the state of rights secured to 
the company by the constitution of the United States, or that the statute 
itself is void by reason of infraction of the provisions of that instrument. 

‘“‘ But this court cannot proceed upon general ideas of the requirements. 
of natural justice apart from the provisions of the constitution supposed 
to be involved, and in respect of them we are of opinion that our inter- 
position cannot be successfully invoked. 

“As observed by Mr. Justice Miller, in Davidson v. New Orleans, 96 
U.S. 97, 104, the 14th Amendment cannot be availed of ‘as a means of 
bringing to the test of decision the complaint of every unsuccessful litigant 
in the state court of the justice of the decision against him, and of the merits: 









































126 . THE NEW JERSEY LAW JOURNAL. 

of the legislation on which such a decision may be founded.’ To use the 
language of Mr. Justice Field, in Missouri Pac. R. Co. v. Humes, 115 
U.S. 512, 520: ‘It is hardly necessary to say that the hardship, impol- 
icy or injustice of state laws is not necessarily an objection to their con- 
stitutional validity ; and that the remedy for evils of that character is to 
be sought from state legislatures.’ 

‘The conclusions of this court have been repeatedly announced to the 
effect that though railroad corporations are private corporations as dis- 
tinguished from those created for municipal and governmental purposes, 
their uses are public, and they are invested with the right of eminent 
domain only to be exercised for public purposes; that therefore they 
are subject to legislative control in all respects necessary to protect the 
public against danger, injustice and oppression ; that the state has power 
to exercise this control through boards of commissioners; that there is 
no unjust discrimination and no denial of the equal protection of the laws 
in regulations applicable to all railroad corporations alike; nor is there 
necessarily such denial or infringement of the obligation of contracts in 
the imposition upon them in particular instances of the entire expense of 
the performance of acts required in the public interest, in the exercise 
of the legislative discretion; nor are they thereby deprived of property 
without due process of law, by statutes under which the result is ascer- 
tained in a mode suited to the nature of the case, and not merely arbi- 
trary and capricious; and that the adjudication of the highest court of a 
state, that, in such particulars, a law enacted in the exercise of the police 
power of the state is valid, will not be reversed by this court on the 
ground of an infraction of the constitution of the United States. Nash- 
ville, C. & St. L. R. Co. v. Alabama, 128 U.S. 96; Georgia R. & Bkg. 
Co. v. Smith, 128 U. S. 174; Minneapolis & St. L. R. Co., West Vir- 
ginia, 129 U. 8. 114; Charlotte, C. & A. R. Co. v. Gibbes, 142 U. S. 
386 ; Minneapolis & St. L. R. Co. v. Emmons, 149 U. 8. 364.” 
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Elizabeth and was graduated from Prince- 
ton College in the class of 1865. He studied 


THE PORTRAIT. 



















We are glad to furnish this month a pic- 
ture of Mr. Joseph Cross, now a member of 
assembly from Union county, and long since 
known as one of the leaders of the bar of 
that county. Mr. Cross was born near Mor- 
ristown, December 29, 1843. His father, 
Joseph Cross, had a large farm there, and 
afterwards came to Elizabeth and owned a 
great deal of land in the northwestern part 
of the town. Mr. Cross went to school in 








law in the office of William J. Magie and 
attended the lectures of the Columbia Law 
school and was admitted to practice as an 
attorney at the June term, 1868, and as 
counsellor at the November term, 1871. 
Soon after he was admitted he entered into 
partnership with Mr. Magie, and the firm of 
Magie & Cross, for eleven years, carried on 
a very extensive and varied practice in 
Elizabeth. Mr. Magie then went upon the 
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bench of the Supreme court and the busi- 
ness has been continued by Mr. Cross with 
the assistance of Mr. Noe, who has for some 
years been his partner. Mr. Cross was ap- 
pointed judge of the District court of Eliza- 
beth, in January, 1888, and held the office 
until the statute, under which the District 
court judges were acting was repealed in 
1891. 

Both at the bar and on the bench Mr. 
Cross has always commanded the confidence 
of the people. He is careful, accurate and 
conscientious in his work; he has a clear and 
active mind, good judgment and decisive 
action. He is a well-read lawyer and knows 
how toue his mental powers in applying 
the law to the case in hand, 

He has always been a strong Republican 
but had never held political office until he 
was elected to the assembly by a large 
majority in a Democratic district. 





THE JUDGMENT OF NONSUIT. 





A lawyer in Atlantic City asks us to an- 
swer the following enquiry: A brings an 
action of replevin and the sheriff delivers 
the property to him: Pleadings are filed, 
and at the trial at the Circuit A presents 
his case and rests. The defendant B moves 
for a nonsuit on the ground that the paper 
evidence of title offered by A to maintain 
his case, is evidence of B’s title. The court 
so holds and grants a nonsuit, and A deliv- 
ers the property back to B. Can A sue B 
again in replevin, for the same property? 
Or, in other words, is the judgment of non- 
suit in a former trial an estoppel? If it is 
not, could B have prevented the possibility 
of another suit by allowing the case to go 
to the jury, offering no evidence and asking 
for a verdict in his favor? A number of 
young lawyers (it is said) are divided in 
opinion. 

The judgment of nonsuit would not be a 
bar to a new action of replevin for the same 
property. The same rule applies in actions 
of replevin as in other actions. A judgment 
of nonsuit is not a judgment on the issue 
joined. It was formerly ordered only when 
the plaintiff “ being called” to hear the ver- 
dict of the jury, “came not” and it was 
then declared that he should “not further 
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prosecute his writ.” There was nothing in 
this, however, to prevent him from obtaining 
another writ for the same cause of action, 
It was because a nonsuit did not prevent 
another suit from being brought, that it was 
made use of in the English courts to give a 
man another chance, when it appeared on 
the trial that the facts proved fel] short of 
establishing a cause of action. The judge 
intimated his opinion and the plaintiff pro- 
cured himself to be “solemnly called” and 
“came not” and judgment of nonsuit was 


‘entered ayainst him. This could only be 


done with his consent, but in New Jersey it 
became the practice many years ago to non- 
suit the plaintiff against his will, and in 
Den v. Franklin, 2 South. 850, where the 
plaintiff answered when he was called, and 
insisted on his right to receive a verdict, a 
verdict in his favor was set aside. Asa 
consequence of this change in the character 
of a nonsuit a writ of error was early allowed 
the plaintiff who was nonsuited against his 
will. See the opinion of Beasley, C. J., in 
Voorhees v. Woodhull’s exrs., 4 Vr. 485 
(1868), and cases there cited. The effect of 
the judgment, however, is unchanged and 
the plaintiff can bring a new suit. The de- 
fendant in the case supposed could not have 
insisted on going to the jury if the plaintiff 
had chosen to suffer a nonsuit, but the de- 
fendant need not have moved for a nonsuit, 
but might have gone to the jury without 
offering «evidence, asking the court to in- 
struct them on the evidence of the plaintiff 
to give a verdict for the defendant.— Eps, 
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Digest oF INSURANCE CaSEs, embracing 
tie decisions of the supreme and circuit 
courts of the United States, of the su- 
preme and appellate courts of the various 
states and foreign countries, upon dispu- 
ted points in fire, life, marine, accident 
and assessment insurance, and affecting 
fraternal benefit orders. Reference to an- 
notated insurance cases in editorial in law 
journals on insurance cases. For the year 
ending October 3], 1893. By John A. 
Finch, of the Indianapolis bar. The 
Bowen Merrill Co., Indianapolis, 1893. 


This is the sixth annual digest of insur- 
ance cases prepared by Mr. Finch, and the 
book has become well known to those inter- 
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ested in this branch of the law. The vol- 
ume is much like those of previous years 
and will be of value to any one interested 
either in the insurance business or in the 
law relating to this subject. The index is 
carefully prepared. 

THE ANNUAL ON THE LAW OF REAL 
PROPERTY, being a complete compendium 
of real estate Jaw, embracing all current 
case law, carefully selected, thoroughly 
annotated and accurately epitomized ; com- 
parative statutory construction of the laws 
of the several states ; and exhaustive trea- 
tises upon the most important branches of 
the law of real property. Edited by 
Tilghman E: Ballard, Emerson E. Ballard, 
authors of “ Ballards’ Real Estate Statutes 
of Indiana,” “ Ballards’ Real Estate Stat- 
utes of Kentucky,” “The Ohio Law of 
Real Property,” and editors, with Mr. 
Thornton, of “Thornton & Ballards’ Anno- 
tated Indiana Practice Code.” Vol. «, 
1893. The Ballard Publishing Co., Craw- 
fordsville, Ind. 


This is the second volume of this series of 
annual publications which purport to give 
from year to year, a complete resumé of all 
the recent cases embraced in this branch of 
the law. The volume is not, as muy be sup- 
posed, a mere digest of cases; it is rather an 
encyclopedia, the work being arranged under 
sub-heads, under most of which one or more 
leading cases are quite fully reported, and 
are then followed by an epitome of cases 
published since the issue of volume I. Most 
of the cases reported were decided during 
the year 1893, hence the work brings down 
to a recent date the subject matter thus 
treated. 

The synopsis of contents herewith given 
shows the scope of the work, viz.: Abstracts 
and abstractors, abutting owners, acknowl- 
edgments, adverse possessions, aliens, ap- 
peals, bona fide purchaser, boundaries, ceme* 
teries, charitable uses, contracts, convey- 
ances, corporations, covenants, crops and 
emblements, curtesy and dower, dangerous 
premises, dedication, deeds, descent, descrip- 
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tion of real estate, easements, ejectment, 
eminent domain, estates, estoppel, execu- 
tion sales, executors and administra- 
tors, fences, fixtures, forcible entry and 
detainer, fraudulent conveyances, home- 
stead, husband and wife, infants and insane 


; persons, insurance, judicial sales, jurisdic- 


tion, landlord and tenant, leases, liens, mar- 
ried women, mechanics’ liens, mines, mort- 
gages, notice, nuisance, occupying claimants, 
partition, partnership real estate, plate and 
surveys, possession, power of attorney, pub- 
lie lands, quieting title, real actions, real 
estate agent, record of deeds, etc.; redemption, 
reformation, resulting trusts, right of way, 
riparian owners, specific performance, stare 
decisis, statute of frauds, statute of limita- 
tion, taxes and titles, tenants in common, 
trespass, trusts, vendor and vendee, waste, 
waters and water courses and wills. 

The volume contains more than 850 pages 
and is well bound, and contains an index to 
statutes, as well as an index to both vol- 
umes I and II. The subject-matter index 
has been constructed upon the proper scheme 
and if the authors and editors of all works on 
lega! subjects would follow it, the profession 
at large would find it of value. 


Strate LiprRARY BULLETIN. Legislation 
No.4. January, 1894. University of the 
State of New York, Albany, 1894. Price 
20 cents. 


In this pamphlet of some 150 pages, can 
be found a comparative summary and index 
of state legislation in the year 1893, on sub- 
jects which are most prominent before the 
public. 

The subject index, found at the end of 
this pamphlet, renders it very valuable. The 
work is prepared for the purpose of enabling 
those in charge of the state library to an- 
swer frequent inquiries as to legislation in 
other states, and for that and many others it 
answers admirably the purpose for which it 
was prepared. 














